INTRODUCTION
In the northwestern corner of the state of Vermont, nestled between the shores of Lake Champlain and the slopes of the Green Mountains, sits the town of St. Albans, recently rated "the 40th Best Small Community in the United States." 2 The town takes pride in its identity, boasting "picturesque scenery, unique shopping, fine dining, and a wealth of recreational options . . . all wrapped in unspoiled small town charm." 3 Like the rest of Vermont, St. Albans has good reason to boast-the state's natural beauty and quaint villages combine to attract well over two million visitors per year. 4 Yet St. Albans and Vermont are in trouble. The National Trust for Historic Preservation has placed the entire state at the top of its list of "America's Eleven Most Endangered Places." 5 The source of the danger is the pressure for economic growth in the state, because while growth is generally viewed as a good thing, growth in latetwentieth-century America almost always also means sprawl, and sprawl is a very bad thing indeed. Sprawl has been defined as "lowdensity development on the edges of cities and towns that is poorly planned, land-consumptive, automobile-dependent [and] designed without regard to its surroundings." 6 Sprawl brings, among other things, strains on infrastructure, pollution, traffic congestion, the decline of city centers, the death of small towns, and the destruction of the landscape.
In 1970, Vermont became one of the first states to pass a statute designed to manage growth and control sprawl on a statewide level. 7 Local growth-control ordinances have been an ineffective response to sprawl, which takes place not locally but regionally. 8 State regulation, because it can respond to growth regionally, is a much more effective way to deal with sprawl. 9 But the effectiveness of state measures does not alter the possibility that these measures may exceed constitutional limitations on state power. This Note examines whether one of these limitations, the dormant Commerce Clause, was in fact exceeded in a recent application of the Vermont statute to a proposed development in St. Albans.
In 1993, Wal-Mart Stores applied for permission to build a new store in St. Albans. 10 The application was opposed by citizens' groups interested in halting the giant retailer's further expansion into Vermont. 11 The dispute was finally resolved by the Vermont Supreme Court in In re Wal*Mart Stores, Inc. ("Wal*Mart Stores"). 12 The court in that case upheld a ruling by the Vermont Environmental Board, which had denied a development permit to the retailer that would 6 Wal*Mart Stores is consistent with other cases involving limitations on development, for courts have historically granted great deference to the efforts of states and localities to manage or control growth. 20 However, the use of the police power approved by the Vermont Supreme Court is broader in several ways than that upheld in previous growth-control cases. First, the ground on which the development permit was denied could be used to deny a permit for most, if not all, large commercial developments in Vermont, because any such development is likely to have a negative effect on competitors in surrounding towns. Second, the denial could be effected statewide rather than just locally; because Vermont is one of the few DUKE LAW JOURNAL [Vol. 48:891 states with a growth-management statute, 21 the potential effect of the Environmental Board's broad reading of the "financial capacity" criterion is much larger than it would be in the normal growth-control case. 22 Third, although Wal-Mart could presumably reapply, the denial of the development permit is otherwise permanent. One reason courts have been so deferential to growth-control measures in the past is that such measures often affect only the timing of development, not whether the development will occur at all. 23 The consideration of market competition under the fiscal criteria of the Vermont statute, on the other hand, gives the Environmental Board a justification to deny a development forever as long as it concludes that the development will have an adverse effect on existing market participants in a region.
The Wal*Mart Stores decision is a vivid example of the deference with which courts view the power of states to regulate land use. But by allowing an explicit limitation on market competition that could easily be employed to keep large retailers out of Vermont, the decision implicates a provision which has been an effective limit on state power but which has been invoked only rarely in the land-use context: the Commerce Clause of the Federal Constitution which, in its "dormant" aspect, is supposed to ensure "free access to every market in the Nation." 23. See, e.g., Golden v. Planning Bd., 285 N.E.2d 291, 304-05 (N.Y. 1972) (upholding a growth control ordinance and concluding that where a town cannot at present provide the services that would be required by substantial growth, there is a rational basis for "phased growth," but emphasizing that the ordinance at issue would prevent development for a maximum of 18 years).
24. H.P. Hood & Sons v. Du Mond, 336 U.S. 525, 539 (1949) . The dormant Commerce Clause was used to challenge a growth control ordinance in Construction Industry Ass'n v. City of Petaluma, 522 F.2d 897 (9th Cir. 1975), and it was suggested by Denny that most growth control ordinances violate the dormant Commerce Clause, see Denny, supra note 20, at 1279. WalMart did not invoke the dormant Commerce Clause in its appeal to the Vermont Supreme Court. The rarity with which the Commerce Clause has been used to challenge growth control measures may be due in part to the fact that many measures attempt to place limits on increases in population growth, making other constitutional challenges available in a way they are not when, as here, only commercial growth is excluded. See, e.g., Associated Home Builders v. City of Livermore, 557 P.2d 473, 475 (Cal. 1976 ) (involving a challenge, based partly on the constitutionally protected right to travel, to an ordinance prohibiting the issuance of residential building permits). Parties wishing to challenge growth control ordinances in the past This Note considers whether a dormant Commerce Clause challenge to the broad interpretation of Act 250's fiscal criteria would succeed. Part I examines the history and form of growth-control measures, first at the local and then at the state level. Act 250 and the traditional deference of courts to growth-control measures are also examined. Part II summarizes the history of the St. Albans dispute and discusses the decision of the Vermont Supreme Court in In re Wal*Mart Stores. Part III briefly outlines present dormant Commerce Clause doctrine, the many questions surrounding the doctrine's meaning, and how the doctrine is to be applied. Finally, Part IV applies the doctrine to the Vermont Supreme Court's interpretation of Act 250's fiscal criteria. The Note concludes that while a dormant Commerce Clause challenge to a growth-management statute could succeed in other contexts, such a challenge would be highly unlikely to succeed against the Vermont growth-management statute's fiscal criteria.
I. GROWTH CONTROL MEASURES AT THE STATE AND LOCAL LEVELS

A. Growth Control at the Local Levels
Growth control measures are land-use regulations employed by state and local governments in an attempt to control the rate of economic and population growth within a jurisdiction. 25 The first growthcontrol measures began to appear during the second quarter of the twentieth century, and they have become much more common over the last three decades. 26 Local growth-control ordinances are now found in a number of different forms all over the country. 27 They are (ordinances that rarely, if ever, burdened commerce in the way the Vermont measure potentially does) may also have concluded that Commerce Clause challenges were unlikely to succeed. This conclusion would have been reinforced by the dismissive language used by the court in Petaluma. See Petaluma, 522 F.2d at 909 ("It is well settled that a state regulation validly based on the police power does not impermissibly burden interstate commerce where the regulation neither discriminates against interstate commerce nor operates to disrupt its required uniformity."). 27. See Denny, supra note 20, at 1245 (noting that over 200 growth control ordinances were on the ballot in California during the 1980s and that 70% of the ordinances proposed in a not in place everywhere, however, and it may be useful at the outset to distinguish between growth control and zoning, which is used almost everywhere, in order to emphasize the potential constitutional problems raised by growth-control measures. 28 Local governments, which in the twentieth century have borne the primary responsibility for the regulation of land use, have exercised this responsibility mainly through the use of zoning. 29 Since the adoption of the first comprehensive zoning ordinance by New York City in 1916, 30 every major American city except Houston has adopted a zoning ordinance. 31 Zoning, as its name implies, is the separation of different land uses into zones or districts "in which only compatible uses are allowed and incompatible uses are excluded." 32 Zoning, however, did not originate as a means of controlling or limiting growth; rather, it was used mainly to separate "undesirable" from "desirable" uses, with "desirable" normally referring to singlefamily residential dwellings. 33 1982) . Indeed, it was the protection of single-family residences and not the control of growth which provided the chief justification for the Supreme Court's approval of the zoning power in Euclid. Justice Sutherland, in his majority opinion in that case, wrote:
These reports . . . concur in the view that the segregation of residential, business, and industrial buildings will make it easier to provide fire apparatus suitable for the character and intensity of the development in each section; that it will increase the safety and security of home life; greatly tend to prevent street accidents, especially to children, by reducing the traffic and resulting confusion in residential sections; decrease noise and other conditions which produce or intensify nervous disorders; preserve a more favorable environment in which to rear children, etc. With within a locality, a particular type of growth may take place; they do not necessarily limit the amount of growth or development within a particular locality at all.
34
Growth control ordinances, on the other hand, place explicit limits on the overall rate of development within a locality. Generally, growth-control ordinances are enacted with at least one of two purposes. 35 The first is to ensure that development within a jurisdiction does not proceed so quickly that the local government is unable to meet the increased demands on it for public services. 36 The second is to delay or prevent unwanted changes in the character of a community. 37 Thus, while zoning ordinances may in practice exclude particular entities or persons from a locality, growth-control ordinances, by setting overall limits on development, are specifically designed to do so.
This design may take a number of forms. The most important method of growth control is comprehensive planning.
38 Local governments are often required by statute to develop a comprehensive plan and to make all subsequent land-use decisions with reference to, and in accordance with, that plan. 39 A comprehensive plan may attempt to limit development by providing for timed growth or by placing restrictions on the development of infrastructure. 40 Other particular reference to apartment houses, it is pointed out that the development of detached house sections is greatly retarded by the coming of apartment houses, which has sometimes resulted in destroying the entire section for private house purposes; that in such sections very often the apartment house is a mere parasite . . . . methods of growth control include: forcing developers to pay some of the public costs created by their particular projects; using transferable development rights; setting urban growth boundaries; and placing a moratorium on new development. 41 Growth control schemes may incorporate a number of these and other techniques.
Euclid
42
The local growth-control tool most similar to the Vermont criteria at issue in Wal*Mart Stores has been dubbed the Adequate Public Facilities Ordinance, or APFO. 43 Unlike a moratorium, an APFO does not flatly prohibit development. Instead, it requires the approval of all new development by a local governmental body, which must determine, on a case-by-case basis, whether the local government has the capacity, or will soon have the capacity, to provide the services that will be required by the development for which a permit is sought. 44 There are relatively few reported cases addressing challenges to growth-control ordinances, and most involve objections to limitations on residential rather than commercial development. 45 In the cases that have been decided, courts have shown a high degree of deference to local attempts to control growth. 46 The classic case is Golden v. Planning Board, 47 in which the New York Court of Appeals upheld against constitutional attack a version of an Adequate Public Facilities Ordinance which had the potential to delay some residential development for as long as eighteen years. 48 The court, which cautioned that it would "not countenance . . . under any guise . . . community ef-41. A "transferable development right" is the right to sever the development "right" to a piece of real property located in a restricted growth area and to transfer this right to a site in a transfer area. Development on the second site is allowed despite the fact that this development might otherwise violate zoning or other restrictions. See JESSE DUKEMINIER & WILLIAM KRIER, PROPERTY 1213 (3d ed. 1998). An urban growth boundary marks the line between growth areas, where development is encouraged, and "slow growth" or "conservation" areas, where it is not. Wickersham, supra note 7, at 539. Local governments may place moratoria on development in order to give themselves time to provide the public services necessitated by further growth, but a state's courts will closely examine a locality's motives for taking this type of action. See Abrams, supra note 38, at 641, 644 (noting that New York courts require that a local government show that a moratorium is a "dire necessity").
42. forts at immunization or exclusion," 49 nevertheless upheld the measure, finding that the purpose pursued by the ordinance was "undisputably laudatory" 50 and that the restrictions on land, while they might last "as long as a full generation," 51 were not permanent.
52
Those challenging the ordinance argued that the community's real purpose was to avoid its responsibility for absorbing growth, but the court disagreed and declared that the purpose of the measure was to ensure "a balanced cohesive community dedicated to the efficient utilization of land." 53 The court declined to remark on the possibility that when the pressure for growth is strong enough, the latter goal may be impossible to accomplish without simultaneously pursuing the former one.
Construction Industry Ass'n v. City of Petaluma 54 is another leading case involving a challenge to a growth-control measure. The measure at issue in Petaluma limited the construction of new housing units in developments of five or more units to a total of 500 per year. 55 The plaintiffs contended that the measure, which was only effective for a five-year period, violated their rights to substantive due process because it was arbitrary and unreasonable. 56 They also argued that the purpose of the measure was to exclude people who otherwise would have chosen to move to Petaluma. 57 The Ninth Circuit Court of Appeals disagreed, holding that the plan was not a violation of substantive due process and declaring that the ordinance was a lawful exercise of the zoning power that had been delegated to the local government by the state. 58 The court went on to say that if the ordi- The court in Petaluma also dismissed the plaintiffs' Commerce Clause claim. The court first declared that a state or local measure enacted in pursuit of a legitimate public purpose cannot violate the Commerce Clause when it does not discriminate against interstate commerce or prevent a necessary uniformity of regulation across state lines; it then cursorily concluded that the Petaluma ordinance did neither. 61 The Supreme Court denied certiorari in the case, and a clash between growth control and the Commerce Clause was put off until another day.
62
B. Growth Control at the State Level
Local attempts to control growth may be ineffective for a number of reasons, the most obvious of which is growth control's dependence on the political process. 63 There are often strong incentives for small towns to accept and even invite development, incentives which can make the passage or effective implementation of a growthcontrol measure difficult. 64 A town may receive a substantial financial benefit from a large commercial development in the form of jobs and taxes. 65 Meanwhile, the costs of development, including population increase and traffic congestion, are typically spread across an entire region. 66 Political support for a development, then, will often be concentrated in the locality where the development is to take place. Finally, even if a locality can successfully control development within its borders, development may simply move to other localities within rental costs at a reasonable level, and making the community attractive to families." Id. at 13 (Marshall, J., dissenting) (emphasis added ures, 77 and, like their local counterparts, growth-management statutes take widely varying forms. 78 In addition to the elements that may be found in local measures, 79 growth-management statutes may mandate: the creation of a statewide plan for development; consistency between state and local plans; and state or regional approval of large developments.
80
Even though they may potentially place much greater burdens on private interests than local measures, state attempts to control and manage growth are likely to receive an even greater degree of deference from courts than local measures. In the Golden case, discussed above, both the majority and the dissenters, who would have invalidated the ordinance, spoke favorably of state and regional planning.
81
The majority opinion noted that "[s]tate-wide or regional control of planning would insure that interests broader than that of the municipality underlie various land-use policies," 82 while the dissent suggested that, at the least, "a regional planning mechanism should be devised to create a pluralist suburbia in which each class could find its proper place." 83 The Golden case was concerned with whether that town could exclude people rather than businesses, but the favorable language used by the court to describe state land-use planning suggests that courts are likely to give states a wide berth when they use their police power to manage either residential or commercial growth.
C. Growth Control in Vermont
The "premier environmental and land use law" in Vermont is Act 250, 84 purpose of Act 250 is to "protect and conserve the lands and the environment of the State and to ensure that these lands and environment are devoted to uses which are not detrimental to the public welfare and interests."
86 Act 250, which strongly influenced those developing the Model Land Development Code, 87 has two major features. 88 The first is the Act's provision for three statewide plans for development. 89 While the first two plans, an interim land-capability plan and a capability and development plan, were adopted, the third plan, a comprehensive land-use plan, has never been approved. 90 The second major feature, which has been put into effect, is the requirement that all large developments be approved by "district environmental commissions." 91 Generally, Act 250 requires a development permit for industrial or commercial developments of over ten acres, housing projects of ten or more units where each unit is located on fewer than ten acres, and developments above an elevation of 2,500 feet. 92 Act 250 sets out a long list of criteria to guide the district commissions in making their permit determinations.
93 Some of these criteria are environmental, 94 while others are fiscal, including, for example, whether the development would unreasonably burden the ability of a locality to provide educational services. 95 Another fiscal criterion requires the commissions to evaluate the "impact" of the proposed development: 94. The commissions must consider whether the development will: result in undue air or water pollution; have access to a sufficient water supply but not unreasonably burden that supply; cause excessive erosion of the land or unreasonable traffic congestion; or have an unreasonably adverse effect on the natural beauty or historic sites of an area. See VT. STAT. ANN. tit. 10, § 6086(a) (1997). The commissions also must consider whether a development conforms with the statewide capability and development plan (and, when adopted, the final land-use plan), as well as any existing local or regional plan. See id.
95. See id. § 6086(a)(6).
[T]he district commission or the board shall take into consideration the growth in population experienced by the town and region in question and whether or not the proposed development would significantly affect their existing and potential financial capacity to reasonably accommodate both the total growth and the rate of growth otherwise expected for the town and region and the total growth and rate of growth which would result from the development if approved.
96
The commission must find that all of the listed criteria have been satisfied before a project can be approved. 97 Appeals from the decisions of the district commissions go to the Environmental Board, which was created by Act 250. 98 Appeals from the decisions of the Environmental Board, in turn, are made to the Vermont Supreme Court.
99
Despite its rather daunting list of requirements, many now view Act 250 as ineffective at managing growth in Vermont.
100 This ineffectiveness is largely due to the fact that the system created by Act 250 is a "reactive" one, limited to evaluating large developments as they come up for approval. 101 The lack of a statewide plan for development means that growth is "managed," if at all, in a piecemeal fashion.
102
Large-scale development cannot be directed or channeled into particular areas; it can only be approved or rejected when the district environmental commissions make their permit decisions. 103 In addition, it is often possible to structure development so that the ten-acre 96. Id. § 6086(a)(9)(A). 97. See id. § 6086(d) (stating that the "board shall not approve" a project "unless it satisfies the appropriate requirements of section (a)").
98. See id. § 6089. 99. See id. 100. See CULLINGWORTH, supra note 68, at 139 ("In short, as a growth management system, a lot remains to be desired."); Jay, supra note 5, at 950 ("Unfortunately, the permit system under Act 250 has not prevented the encroachment of larger scale development in the form of 'box retailers' into Vermont." (citation omitted)). But see Wickersham, supra note 7, at 518 n.183 (pointing out that while only 2.5% of projects were denied approval from 1970 to 1979, almost all approved projects were subject to modifying conditions).
101. See CULLINGWORTH, supra note 68, at 139. 102. See Jay, supra note 5, at 950-51. 103. See CULLINGWORTH, supra note 68, at 139 (noting that the Act 250 system only "evaluates planning proposals submitted for approval" rather than directing "growth to areas which are considered by planners to be suitable for growth"); Jay, supra note 5, at 950 (discussing Act 250's "inability to address cumulative impacts, such as strip development and other elements of sprawl").
threshold is never crossed and review under Act 250 is not triggered. 104 It is, however, impossible for some developments to escape review. Citizens are increasingly concerned about the effects of growth, and development permits, when they are required, will probably only become more difficult to obtain. 105 The criteria used by the district commissions to make permit decisions rely heavily on words like "unreasonably" and "undue" and leave a lot of room for interpretation. 106 Moreover, the large number of criteria give the commissions a number of bases on which to deny a development permit. 107 The commissioners' large degree of discretion creates the possibility that Act 250 may be used in a manner that encroaches on constitutional protections like the dormant Commerce Clause.
II. WAL*MART STORES AND THE CONSIDERATION OF MARKET COMPETITION
In 1993, Wal-Mart selected a forty-four-acre tract about two miles from downtown St. Albans as the site for a new store.
108 Because the site was larger than ten acres, Wal-Mart was required to obtain a permit for the development, 109 and in September 1993 the company filed its permit application. 110 On December 21, 1993, despite opposition from the Franklin/Grand Isle County Citizens for Downtown Preservation (Citizens) and the Vermont Natural Resources Council (VNRC), Wal-Mart was granted a permit by the District Six Environmental Commission.
111
Citizens and VNRC had been denied party status by the Commission with respect to a number of the Act 250 criteria and were thus unable to contest the permit application under those criteria be-104. See CULLINGWORTH, supra note 68, at 139 (stating that land sales and development may be purposely designed to escape review of the provisions aimed at large-scale developments).
105. fore the Commission. 112 When the two groups appealed the decision of the Commission to the Environmental Board, however, the Board granted them party status with respect to most of these criteria;
113 the procedural effect of this decision was that the Environmental Board then conducted a de novo review of the development application under many of these Act 250 criteria. 114 The Board found that the proposed development complied with all of Act 250's environmental criteria. 115 The Board also found, however, that the proposed development did not satisfy the following fiscal criteria: the development's burden to the town's ability to provide educational (Criterion 6) and other governmental (Criterion 7) services; the development's impact on the ability of the town and region to accommodate growth (Criterion 9(A)); and the costs of scattered development in relation to its benefits (Criterion 9(H)).
116
The Board first considered the effect that the Wal-Mart would have on market competition under Criterion 9(A), the "impact of growth" criterion. 117 The Board found that the development would cause only a minor direct population increase 118 but voiced a concern that the Wal-Mart would attract significant secondary growth to St. Albans and noted that Wal-Mart had failed to present evidence detailing the costs and benefits of such growth. 119 Because of this failure, the Board judged that Wal-Mart had not sustained its burden of proof with respect to Criterion 9(A) and denied the permit application on that basis.
120
Although it was unnecessary, the Board went on to consider the application under the other appealed criteria. 121 Because the proposed Wal-Mart was not physically contiguous to an existing settlement, the criterion addressing the costs of scattered development ap- plied to it. 122 Consideration of this criterion includes an analysis of public benefits and costs. 123 The Board concluded that the figures submitted by Citizens and VNRC were more credible and thus used those numbers in its analysis. 124 These figures showed an annual public benefit from the development of $109,000 and an annual public cost of $315,000, $129,000 of which was due to the loss in tax revenue resulting from the increased competition brought by the Wal-Mart. 125 Working with these numbers, the Board could hardly do anything but deny the permit application.
126 Wal-Mart failed to present any calculations concerning the public benefits of secondary growth that would occur as a result of the new store. 127 Had it done so, Wal-Mart might have been able to counter the numbers offered by Citizens or VNRC and might have been able to win approval on this point.
128
The Board also denied the application under the criteria dealing with the development's impact on schools and local government services. 129 As with the other criteria, Wal-Mart's failure to present estimates regarding secondary growth prevented the Board from imposing mitigating conditions that might have allowed the development. 130 One factor common to the Board's decision with respect to each of these criteria was the "competitive effect of [the] project on existing businesses."
131 Justifying its consideration of this factor, the Board stated:
The issue is protection of the tax base. . . . rion] . . . speak [s] in terms of the "ability" of a local government to provide services, which can only be determined by reference to the available tax base. Similarly, Criterion 9(A) [addressing the impact of growth] speaks of the impact of a project on a town's "financial capacity." Also, Criterion 9(H) [addressing the costs of scattered development] refers to a project's "indirect" costs. 132 The Board acknowledged that the effect of the Wal-Mart on market competition, and the consequences to the tax base, underlay its decisions under each of the criteria. 133 It was careful to note, however, that its decision had nothing to do with the protection of local businesses:
[W]e wish to make clear that our concern under Act 250's criteria is exclusively with the economic impact of a proposed development on public, not private entities. A proposed development may have a direct and substantial adverse economic impact on one or more existing businesses; however, that impact on competing private entities is irrelevant to our analysis under Act 250 unless it can also be shown that there is a resultant material adverse economic impact on the ability or capacity of a municipality or other governmental entity to provide public services.
134
Based on these findings, the Board issued an order voiding WalMart's land-use permit on December 23, 1994.
135
Wal-Mart appealed the ruling of the Environmental Board to the Vermont Supreme Court. 136 The court, which generally gives the Board's interpretations of Act 250 a presumption of validity, 137 upheld the decision of the Board in all respects, including the denial of the permit under the different fiscal criteria.
138 After rejecting WalMart's contention that the term "growth" in Criterion 9(A), which addresses the "'financial capacity' of the town and region to accommodate growth,"
139 encompassed only population increase and did not include economic growth, 140 the court concluded that the consideration of market competition was warranted by the "plain language" of the Criterion. 141 The court went on to say that, even in the absence of this language, the consideration of market competition would have been allowable because the Criterion requires the district environmental commissions and the Board to consider the increased costs of education, highway maintenance, fire protection, and other services that will result from the development.
142 Because a municipality's ability to provide these services depends on its tax base, said the court, a development's impact on the tax base through the development's effect on market competition is a relevant factor. 143 Finally, the court found that the consideration of market competition was also allowable under Criteria 6 and 7, which concern the development's burden on the town's ability to provide educational and other governmental services, respectively.
144
Clearly, the denial of a permit to Wal-Mart in this case was largely the retailer's own fault. Its apparent failure to provide credible or complete data concerning the effect that the construction of a store would have on St. Albans and the surrounding area left the Environmental Board with the unfavorable data provided by Citizens and VNRC. Wal-Mart, by more effectively countering these data, could have given the Board the option of approving the permit with mitigating conditions. It is therefore difficult to argue that one should have much sympathy for the retailer in this case. Nevertheless, Wal*Mart Stores effectively demonstrates how broadly courts have construed the police power in the land-use context. If an adverse effect on nothing other than the tax base of surrounding towns (note that there were no environmental concerns over the proposed WalMart) is enough on which to base a permit denial, then commercial developments of more than ten acres could effectively be prohibited within Vermont's borders. This possibility is enhanced by the large degree of discretion granted to the district environmental commis-140. See Wal*Mart Stores, 702 A.2d at 404 (concluding "that the Legislature intended the word 'growth' as used in Criterion 9(A), to apply to economic, as well as population growth"). 150 This Note is limited to evaluating whether the consideration of market competition under Act 250's fiscal criteria, and the possibility that this consideration could be used to keep all large-scale retailers out of Vermont, could be challenged successfully under the dormant Commerce Clause. In the process, it should shed some light on whether a dormant Commerce Clause challenge to a growthmanagement statute could ever succeed.
III. THE DORMANT COMMERCE CLAUSE
The Constitution grants Congress the power to "regulate commerce . . . among the several states." 151 The Supreme Court has long interpreted the Commerce Clause as an implicit limitation on the power of the states to regulate interstate commerce. 152 The Court has explained this interpretation by saying that the real goals of the Framers were the preservation of "free access to every market in the Nation" 153 other [will] not place itself in a position of economic isolation." 154 The Court apparently believes that Congress, because its attention is demanded on a large range of matters, cannot be expected to monitor such protectionism on its own and that the Court, therefore, must act as a kind of administrative assistant to Congress. 155 The Court's interpretation has never been without controversy, but this "dormant" aspect of the Commerce Clause, despite continual disagreement over its contours, is now a firmly-entrenched feature of constitutional law.
The Court, which originally interpreted the dormant Commerce Clause as a complete prohibition on state regulation of interstate commerce, 156 soon recognized that, because interstate commerce is inextricably intertwined with nearly every aspect of life, denying the states any power to legislate in the area was an extreme position that could upset the delicate balance of power between the states and the national government. 157 The dormant Commerce Clause now limits state power only when that power is employed to discriminate against or excessively burden interstate commerce.
158 How this limitation is enforced depends on whether the measure at issue is an economic regulation or a tax. 159 Because Act 250 is an economic regulation, only the rules governing this type of measure are examined here. calculated to produce these objects, provided they do not come into collision with the powers of the general government, are undoubtedly within those which are reserved to the states."); Hill v. Florida, 325 U.S. 538, 547 (1945) (Frankfurter, J., dissenting) (contending that "[i]t was settled early in our constitutional history that the mere fact that Congress has power to regulate commerce among the several States does not exclude State legislation in the exercise of the police power, even though it may affect such commerce" and invoking "regard for the harmonious balance of our federal system, whereby the States may protect local interests despite the dormant Commerce Clause") 158. See City of Philadelphia, 437 U.S. at 624. Note also that the limitations imposed by the courts under the dormant Commerce Clause are not final or conclusive. Congress is free to approve state laws that would otherwise be found to violate the dormant Commerce Clause. See In re Rahrer, 140 U.S. 545, 562-65 (1891) ("The framers of the Constitution never intended that the legislative power of the nation should find itself incapable of disposing of a subject matter specifically committed to its charge."); see also GEOFFREY R. STONE ET Present dormant Commerce Clause doctrine employs a twotiered analysis of state economic regulations. 160 The first question is whether the measure at issue discriminates against interstate commerce. 161 "When a state statute directly regulates or discriminates against interstate commerce, or when its effect is to favor in-state economic interests over out-of-state interests," the measure is discriminatory. 162 Thus, facially nondiscriminatory measures that nevertheless favor in-state over out-of-state interests fall into the same category as facially discriminatory measures. If a measure is deemed discriminatory, a court will then ask whether the measure was enacted in pursuit of a legitimate public purpose and whether there are no less discriminatory means by which to accomplish that purpose. 163 Discriminatory measures are usually, though not always, invalidated. 164 If a measure does not discriminate and its effects on interstate commerce are only indirect or incidental, a court examines the state interest being pursued and whether the local benefits are clearly exceeded by the burden the statute places on interstate commerce. 165 If the benefits are clearly exceeded by the burden on commerce, the measure is invalidated. 166 The approach to the second class of statutes, known as Pike balancing, was first enunciated by the Supreme Court in Pike v. Bruce Church, Inc.
167
Many object to dormant Commerce Clause doctrine not only because its textual and theoretical justifications are tenuous but also because its application is fraught with difficulties. 168 The most obvious 160 problem, and the one most crucial to the question posed in this Note, is that it is difficult to determine whether a facially nondiscriminatory measure favors in-state economic interests over out-of-state interests or merely has an indirect, "incidental" effect upon interstate commerce. The Court has acknowledged this difficulty, noting that there is no "clear line" separating the two categories of regulations and that "[i]n either situation the critical consideration is the overall effect of the statute on both local and interstate activity."
169
The "overall effect" language gives very little guidance about how the discrimination inquiry is to be conducted, yet the inquiry itself has great practical importance. Measures deemed to favor instate interests are almost always invalidated, while those subjected to Pike balancing usually survive. 170 The following discussion first examines how the Court decides whether a measure is discriminatory or merely has an incidental effect on interstate commerce and then turns to how a measure is evaluated once it has been placed in one of these categories.
A. Discriminatory or Incidental Effect
Facially nondiscriminatory measures may discriminate against interstate commerce "in practical effect."
171 Determining whether a measure actually does so, however, is a difficult matter. As noted above, the Supreme Court has said very little about how courts are to make this determination. It does seem clear, though, that a court That the application of the doctrine has been inconsistent has been recognized by members of the Supreme Court itself. Justice Scalia, writing a separate opinion in Tyler Pipe Industries, Inc. v. Washington State Department of Revenue, 483 U.S. 232 (1987), wrote that the "applications of the doctrine have, not to put too fine a point on the matter, made no sense." Id. at 260 (Scalia, J., concurring in part and dissenting in part).
169. Brown-Forman Distillers, 476 U.S. at 579. The Court has also acknowledged that the determination is critical to the outcome of a case: "The crucial inquiry, therefore, must be directed to determining whether [the statute] is basically a protectionist measure, or whether it can fairly be viewed as a law directed to legitimate local concerns, with effects upon interstate commerce that are only incidental. must look either to the stated reasons for which the measure was enacted or to where the burdens of a measure actually fall.
172
If a measure was enacted with the intent to benefit in-state interests at the expense of out-of-state interests, the measure will be found discriminatory and will almost assuredly be invalidated. 173 In Middle South Energy, Inc. v. Arkansas Public Service Commission, 174 for example, the Eighth Circuit Court of Appeals dealt with the attempts of the Arkansas Public Service Commission (APSC) to interfere with the Arkansas Power and Light Company's contracts to purchase nuclear power produced in another state. 175 The APSC argued that the contract did not meet Arkansas's regulatory requirements, but it had previously made clear in arguments before the Securities and Exchange Commission that its real concern was to shift rate increases away from Arkansas citizens to the citizens of other states.
176 Given this evidence of protectionist intent, the court found the commission's actions discriminatory and in violation of the dormant Commerce Clause.
177
Some scholars advocate limiting the discrimination determination exclusively to whether the measure at issue was enacted with protectionist intent. 178 This approach would eliminate the need for a court to assess where the burdens created by a measure fall-a diffi- ) (arguing that in the "central area" of movement-of-goods cases, the Court "should be concerned only with preventing purposeful protectionism").
cult judgment that courts may be ill-suited to make. 179 Because it so easily results in invalidation, however, evidence of protectionist intent is usually difficult or impossible to find; the body enacting a measure is careful to guard against showing any desire to impede interstate commerce. Moreover, it is not obvious how much evidence is sufficient to show discriminatory intent.
180 When a measure is passed by a state legislature, for example, the statements of a single legislator are probably not enough to taint the measure, but this may often be the only evidence of protectionist intent. Because evidence of protectionist intent is usually absent or limited, a court is normally forced to look for indirect indicators of protectionist intent by analyzing where the burdens of a measure fall.
In performing this inquiry, courts look to see whether the measure at issue employs a classification that is an effective proxy for distinguishing between local and foreign interests; 181 whether the measure effectively places an embargo on out-of-state goods; 182 . 1992) , the Seventh Circuit considered a complex set of Indiana regulations that would have had the practical effect, by drastically raising costs, of keeping trash from other states out of Indiana. See id. at 1279. The court determined that the regulations were discriminatory for purposes of dormant Commerce Clause analysis because, in effect, they "erected an economic barrier against the importation of municipal waste." Id. In the course of its decision, the court cautioned that " the measure has the effect of giving in-state interests a competitive advantage over out-of-state interests. 183 Making any of these determinations, however, requires a court to decide which interests to recognize and what balance of interests is required for a statute to be deemed discriminatory. Untangling all the various interests affected by a measure is a difficult, if not impossible, task, and at present the Supreme Court has not offered any guidance as to how it or other courts are to conduct or limit their inquiry.
Because evaluating where the burdens of a measure fall may be impossible to do completely and accurately, courts probably are much more comfortable deeming a measure discriminatory when there is at least some direct evidence of protectionist intent. 184 But an intent requirement, unstated or not, does not mesh with the enunciated purpose of the dormant Commerce Clause, which is to ensure that "our economic unit is the Nation" and that the states do not be- Note that it was not only the interests of North Carolina and Washington apple growers that were affected by the statute at issue in Hunt. Other out-of-state growers whose apples were sold in North Carolina, assuming their apples had not gained the same reputation for quality as Washington apples, benefited from the statute in the same way that North Carolina growers did. Note also that the statute deprived North Carolina apple consumers of the additional information on the Washington apple containers.
184. Indeed, some such evidence existed in most of the cases cited supra notes 181-83. In the Hunt case, for example, the Washington State Apple Advertising Commission had applied for an exemption to the North Carolina statute soon after it was passed. See Hunt, 432 U.S. at 339. In response, the North Carolina Agriculture Commissioner said that, before granting an exemption, he would "want to have the sentiment from our apple producers since they were mainly responsible for [the] Despite the Supreme Court's lack of guidance on how to conduct it, the discrimination determination is, as has been noted already, crucial to a measure's ultimate fate. 189 Because the lack of guidance makes it difficult to predict how a particular case would be decided, the analysis offered in this Note contains an unavoidable (but I believe small) element of uncertainty.
B. Measures Deemed Discriminatory
The Supreme Court has said repeatedly that discriminatory measures are "virtually per se invalid" under the dormant Commerce Clause. 190 This language is actually too strong, though, for the Court has also ruled that even when discrimination is shown, the measure in question is permissible if the state or local government can show that the measure serves a legitimate local purpose and that the purpose could not be served as well without discriminating against interstate commerce (hardly an insurmountable burden). 191 For example, Maine v. Taylor 192 involved a statute which prohibited the importation into Maine of any live baitfish. 193 Clearly discriminatory, the statute was subjected to the test outlined above. 194 The Court found that the Maine statute served the legitimate local purpose of protecting native fisheries from parasites found in fish from other states and that this purpose could not be served as well by nondiscriminatory means, be- cause adequate testing procedures did not exist. 195 The statute was upheld.
196
The decision of the Supreme Court in a case decided long before the development of present doctrine (but analogous to the situation in Wal*Mart Stores) also illustrates that a discriminatory measure may be upheld by the Court if the purpose it was enacted to achieve is deemed important enough. In Breard v. Alexandria, 197 the Court held that an Alexandria, Louisiana ordinance that prohibited the door-to-door sale of goods did not violate the dormant Commerce Clause.
198 Facially nondiscriminatory, the ordinance nevertheless primarily handicapped national businesses, which, by virtue of the fact that they were not based in Alexandria, were much more likely than local businesses to conduct their sales door-to-door. 199 Additionally, the benefits of the ordinance primarily fell on those businesses' local competitors, most of which did not conduct their sales door-todoor. 200 The Court upheld the ordinance, concluding that the measure, regardless of its effect on interstate commerce, was a legitimate exercise of the police power and that "[w]hen there is a reasonable basis for legislation to protect the social . . . welfare of a community, it is not for this Court because of the Commerce Clause to deny the exercise locally of the sovereign power of Louisiana." 201 The placement of a measure into either the "discriminatory" or "incidental effect" category does not, then, necessarily determine the outcome in a particular case. The burden is certainly heavier on the state when a measure is placed in the "discriminatory" category, however, and it can safely be said that Maine v. Taylor is the exception rather than the rule.
202
C. Pike Balancing
If a measure is deemed to have only an incidental effect on interstate commerce, the test used to determine if it nevertheless violates Pike balancing is applied once a state measure has been declared evenhanded rather than discriminatory. 205 The Court usually approves measures to which it applies the Pike balancing test. 206 In Northwest Central Pipeline Corp. v. State Corporation Commission, 207 the Court upheld a Kansas regulation that permanently canceled producers' entitlements to extract assigned amounts of gas if those producers delayed production for too long. 208 The regulation was challenged by an interstate pipeline corporation that contended that the effect of the statute was either to give Kansas producers a larger share of the market than they would otherwise enjoy or to divert gas from the interstate to the intrastate market. 209 Applying Pike, the Court ruled that even if the regulation, which was applied evenhandedly, did have these effects, it still did not violate the dormant Commerce Clause because the effects were "not 'clearly excessive' in relation to Kansas' substantial interest in controlling production to prevent waste and protect correlative rights." Pike involved an Arizona law requiring that all cantaloupes grown in that state be packed in containers approved by a supervisor in charge of enforcing the Arizona Fruit and Vegetable Standardization Act. See id. at 138. Pike, the supervisor, had prevented Bruce Church, Inc. from shipping the uncrated cantaloupes it grew in Arizona to California for packaging. See id. In order to comply with Pike's order, Bruce Church would have been forced to build a packaging facility of its own in Arizona, an endeavor that would have cost about $200,000. See id. at 140. The state's interest, deemed legitimate, was identified as having Bruce Church's cantaloupes, which were of admittedly high quality, labeled as coming from Arizona. See id. at 145. The Court, however, found this interest "tenuous" and declared that statutes which required "business operations to be performed in the home State that could more efficiently be performed elsewhere" were particularly likely to violate the dormant Commerce Clause. The Supreme Court often upholds a measure even when the justification offered by the state is much weaker than that in Northwest Pipeline. 211 The reluctance of the Court to use Pike balancing to invalidate a measure is due in part, no doubt, to the recognition that it requires the Court to "second-guess the empirical judgments of lawmakers concerning the utility of legislation."
212 Scholars and judges also recognize this, and many have argued that Pike should be limited further or even eliminated from the jurisprudence of the dormant Commerce Clause. 213 The Court has not yet seen fit to do either, and Pike's continued authority holds open the possibility, though a remote one, that an evenhanded state economic regulation could be invalidated under the dormant Commerce Clause.
At this point, it is not difficult to see why dormant Commerce Clause doctrine has been called a "conceptual muddle." 214 The doctrine itself, however, seems to be a smaller part of the problem than the lack of guidance about how the doctrine is to be applied. The following discussion will nevertheless attempt to predict how a reviewing court would apply the doctrine to the consideration of market competition under Act 250's fiscal criteria.
IV. A DORMANT COMMERCE CLAUSE CHALLENGE TO VERMONT'S CONSIDERATION OF MARKET COMPETITION
Despite the difficulty of predicting the outcome of dormant Commerce Clause cases generally, it can fairly safely be concluded that a dormant Commerce Clause challenge to the consideration of market competition under Act 250's fiscal criteria would not succeed. Part IV of this Note, the organization of which parallels that of Part III, attempts to demonstrate why. Section IV.A examines whether a court would deem the fiscal criteria, as interpreted by the Vermont Supreme Court, to discriminate against interstate commerce. Section IV.B discusses the probable outcome of a challenge to the interpretation, assuming that a court would find the interpretation discriminatory. Section IV.C discusses the probable outcome if the interpretation were subjected to Pike balancing.
A. Discriminatory or Incidental Effect
Act 250's fiscal criteria, and the expansive interpretation of them approved by the Vermont Supreme Court, are not facially discriminatory. However, Wal-Mart, if it made a dormant Commerce Clause challenge, would argue that the consideration of market competition is discriminatory in practical effect. As the following discussion should make clear, such an argument has little chance of success.
First, Wal-Mart is highly unlikely to be able to offer direct evidence that the consideration of market competition under Act 250's fiscal criteria is based on an intent to protect in-state interests at the expense of out-of-state interests. The Vermont Supreme Court was careful, as the Environmental Board had been at an earlier stage of the dispute, to emphasize that the consideration of market competition was relevant only because of the effect that competition can have on property values, and, hence, local tax bases.
215
The difficulty, if not the impossibility, of the task that Wal-Mart would face here is due to the fact that it would really be challenging not Act 250 itself but the interpretation of that Act by the Environmental Board and the Vermont Supreme Court, neither of which is likely to offer offhand, unwise indications of its discriminatory intent (assuming for the moment that such intent exists). Direct evidence of discriminatory intent seems much more likely to be found when a legislative enactment is being challenged and the record of the process leading to enactment can be examined. Even then, however, the pickings are likely to be slim, and it is unclear how much direct evidence of discriminatory intent would be required before a measure would be invalidated on that basis alone. 216 In order to put forward a It is likely, as well as advisable, that a court reviewing the expansive interpretation of the fiscal criteria would limit its assessment of where the burdens fall to the interpretation's effect on in-state and out-of-state retailers. As with any measure, there are myriad other interests affected by the interpretation. Consumers are the most obvious. Large-scale retailers can provide goods at lower prices than smaller retailers, and Vermont consumers will be denied this benefit if Act 250 is implemented to exclude Wal-Mart and others. Owners of property in the developed portions of Vermont towns are also affected; they are likely to see an increase in the value of their property as the retailers located in those developed portions are protected from competition by Act 250.
But the fact that a measure impacts a wide range of interests does not mean that all those interests should, or can, be taken into account when making the discrimination determination. Indeed, doing so would render the determination meaningless by making it impossible to find a measure discriminatory. This is so because even a measure enacted to benefit in-state interests will also almost always burden other in-state interests (as well as benefit some out-of-state interests). 217 Because some limit must be placed on the inquiry, and in the absence of any guidance from the courts on how to do so, the following discussion will assume that a court would look only at the effect the consideration of market competition would have on instate and out-of-state retailers.
Wal-Mart would basically argue that the consideration of market competition, in combination with the ten-acre "trigger" for Act 250, operates effectively to prevent large retailers from building stores in Vermont. Assume for the purposes of argument that there are no retailers within the state who would require a development of over ten . 1985) ). The Court agreed with the magistrate judge that these statements did not convert "the Maine statute into an economic protectionism measure." Id. at 149-50.
217. As explained above, Vermont consumers who would be denied the right to purchase goods at lower prices are burdened if large-scale retailers are kept out of Vermont.
acres on which to build a store. Wal-Mart could then argue that, within the retail market, the criteria and the interpretation of those criteria approved by the Vermont Supreme Court burden out-ofstate interests exclusively. Moreover, the limitation on market competition benefits all those with an existing interest in commercial developments in Vermont by ensuring that those developments will not have to compete with newer, larger developments if such competition would mean a decline in the fortunes of existing developments (and a consequent decline in the tax base). In short, Wal-Mart would argue that the Vermont measure, whatever its avowed purpose, too conveniently favors in-state, existing businesses over out-of-state businesses.
Wal-Mart might attempt to characterize the Act 250 criteria as an effective "embargo" on large-scale retail stores, which are virtually all out-of-state entities, given the lack of any large-scale retailers in Vermont. The court in Government Suppliers Consolidating Services, Inc. v. Bayh 218 ruled that Indiana could not use measures to effectively place an embargo on out-of-state trash. 219 A crucial element of the Indiana measures is missing from the Vermont criteria, however. The Indiana measures worked against out-of-state trash and treated Indiana trash preferentially. 220 The Vermont interpretation works against out-of-state interests who wish to build large commercial developments but does not differentiate between out-of-state and in-state interests. It merely happens to be the case that the in-state "trash" does not exist. The Vermont criteria, then, work not as an embargo but as a complete prohibition of a certain type of good. Wal-Mart's situation is not analogous to that of the plaintiff in Government Suppliers.
It would also be difficult for Wal-Mart to characterize the consideration of market competition under the fiscal criteria as a proxy characteristic meant to exclude all out-of-state interests. The only possible characteristic on which such a claim could be based is the ten-acre minimum for developments requiring a permit. This requirement, then, would be analogous to the limitation on ninety-foot boats in Atlantic Prince, Ltd. v ceeded the limitation. 222 The ten-acre requirement, though, applies not only to commercial developments but to industrial and certain residential developments as well. It is therefore somewhat wanting as a proxy characteristic, because it is, to say the least, doubtful that no one in Vermont will ever be interested in building a ten-acre commercial, industrial, or residential development.
223
A court may be more likely to find a measure discriminatory if it grants in-state businesses a competitive advantage over out-of-state businesses. Thus, Wal-Mart might be able to liken its position to that of the Washington apple industry in Hunt. In that case in-state apple producers were in competition with Washington apple producers. 224 None of the in-state producers used a grading system as stringent as that used in Washington, however, and so none of them were burdened by the requirement that apples not be labeled with any grade other than the U.S. standard. 225 Similarly, in Vermont, there are instate commercial businesses who are potential competitors, at least, with out-of-state interests who wish to build developments of over ten acres. 226 If Wal-Mart could show that no in-state retailers are likely to require more than ten acres on which to build a store, then it may be able to draw a successful analogy to Hunt. In both cases, the fact that out-of-state interests are burdened benefits in-state interests (as well as out-of-state interests who do not fall under either measure's ambit). 227 222. See id. at 896-97. 223. One might argue here that the fiscal criteria cannot be discriminatory because they do not burden all out-of-state retailers who might wish to locate in Vermont. Out-of-state interests who wish to build developments of less than ten acres are not burdened at all by the criteria, for they do not have to obtain a permit in order to build. But the fact that a measure does not burden all out-of-state interests in a regulated market does not mean that the measure does not discriminate. The statute invalidated in Jorling is a good example; while all ninety-foot vessels (except one) fishing in New York waters were out-of-state vessels, it was assuredly not the case that all out-of-state vessels fishing in New York waters were ninety feet long or longer. The statute undoubtedly benefited out-of-state vessels of less than ninety feet just as much as it did in-state vessels. In the Hunt case, there were almost assuredly other states where apples that were eventually sold in North Carolina were grown, and which did not compete well with the Washington apples. Apple growers in these states would have benefited from the North Carolina statute just as much as North Carolina apple growers. Wal-Mart's best argument, then, appears to be not that Vermont is using an embargo or proxy characteristic to exclude out-of-state retailers, but that it is stripping those retailers of their competitive advantage by forcing them to do business in a different way. This argument, however, is highly unlikely to succeed. First, the Court is less likely to find discriminatory a measure that, like Act 250, effectively regulates a way of doing business rather than one which regulates the flow of goods. In Exxon Corp. v. Governor of Maryland, 228 the Court heard a dormant Commerce Clause challenge to a Maryland statute that prohibited producers or refiners of petroleum products from operating service stations within the state of Maryland.
229 There were no producer-refiners in Maryland who could have been adversely affected by the statute; all were outside the state. 230 The Court concluded that the statute was not discriminatory because it did not treat in-state and out-of-state companies differently. 231 The fact that the burden of the statute happened to fall exclusively on out-of-state interests did not lead, "either logically or as a practical matter, to a conclusion that the State is discriminating against interstate commerce at the retail level." 232 Emphasizing that the statute placed no burden on out-of-state independent dealers (as distinguished from out-of-state producer-refiners), the Court declared that the dormant Commerce Clause was not meant to protect "the particular structure or methods of operation in a retail market." 233 The Maryland statute, it said, did not "prohibit the flow of interstate goods, place added only out-of-state interests are burdened by a measure, and, second, that in-state interests benefit as a result. The difference between the two is more one of nuance than of substance. The proxy characteristic argument more strongly suggests discriminatory intent and could probably only succeed where a characteristic appears to have been chosen to discriminate against out-ofstate interests. The ten-acre requirement of the Vermont measure applies too broadly to be called a proxy for discriminating against large, out-of-state retailers. See supra note 223 and accompanying text. The competitive advantage argument, on the other hand, appears to place more emphasis on the effect of the measure and does not require the same degree of precision. Any argument that depends even slightly on legislative intent will increase the risk that the reviewing court will look at the stated purpose of the measure (or action) at this stage of the inquiry. Because the stated reason for the denial of the permit is undoubtedly legitimate, see infra notes 240-45 and accompanying text, Wal-Mart should avoid any argument that depends, even implicitly, on intent and focus instead on the effect of the action taken here. Because of its emphasis on effect, the competitive advantage argument is the stronger argument for Wal-Mart.
228 Exxon is difficult to reconcile with Hunt. The North Carolina statute at issue in the latter case similarly did not prohibit the flow of interstate goods or distinguish between in-state and out-of-state goods in the retail market. It, like the measure at issue in Exxon, was a regulation of how business was done. Yet the Court found the North Carolina statute discriminatory. Why? The major distinction between the two cases seems to be that in Hunt, the Court found the statute ineffective at serving its avowed public purpose. 235 The two cases thus suggest that the Court, when it makes its discrimination determination, may consider more than just the discriminatory intent or effect of a measure (even though, according to the doctrine, how well a measure serves its purpose is not to be taken into account until after the discrimination determination has been made).
The implication for Wal-Mart's argument is not encouraging, because the reviewing court would surely conclude that Act 250's fiscal criteria, and the consideration of market competition under them, do serve a legitimate local purpose. 236 The reviewing court, then, would be likely to rule that the broad interpretation of the criteria does not discriminate against interstate commerce. This does not bode well for Wal-Mart's case. In deciding that the Maryland statute at issue in Exxon did not violate the dormant Commerce Clause, the Supreme Court declared: "It may be true that the consuming public will be injured by the loss of the high-volume, low-priced stations operated by the independent refiners, but again that argument relates to the wisdom of the statute, not to its burden on commerce."
237
B. If Deemed Discriminatory
If the Vermont criteria and their interpretation were, despite the foregoing discussion, deemed discriminatory, then the reviewing court, according to the doctrine, would evaluate whether the criteria serve a legitimate local purpose and whether the purpose could be served as well through less discriminatory means. 238 The stated purpose of Act 250 is to ensure that the lands of Vermont are not used in 234 a manner detrimental to the public welfare. 239 The narrower justification offered by the Environmental Board for the consideration of market competition is the protection of the property tax bases of Vermont towns, and the criteria and their interpretation should be examined for how well they serve this purpose. 240 Protecting the tax base has been recognized as an exercise of the police power rationally related to promoting the public welfare. 241 The validity of this purpose has also been recognized in the land-use context. 242 In Texas Manufactured Housing Association v. City of Nederland, 243 the Fifth Circuit Court of Appeals wrote: "Maintenance of property values has long been recognized as a legitimate objective of local land-use regulation." 244 The court then cited to a Texas Supreme Court case, City of Brookside Village v. Comeau, 245 which upheld a local ordinance restricting the placement of mobile homes to certain areas because the ordinance worked to preserve property values. 246 Wal-Mart would argue that the preservation of property values and the protection of local governments against "financial loss" should not be accomplished by inflicting a direct financial loss on another party. But the fact that the government is inflicting a financial loss on Wal-Mart (or, more accurately, denying a financial gain) does not affect the legitimacy of Vermont's purpose and, therefore, should not affect the Court's evaluation of the Vermont criteria under the dormant Commerce Clause, if it deems those criteria discriminatory. The purpose for the consideration of market competition under the balancing is a more nuanced, more expansive inquiry than the test for discriminatory measures and explicitly allows a court to consider the nature of the public interest being served by a measure. 248 Under the test for discriminatory measures, courts are to consider the more limited questions of whether the measure serves a legitimate public purpose and whether that purpose could be served as well using other, less discriminatory means.
249
The expanded inquiry contemplated under Pike balancing does not mean, however, that the scrutiny under Pike is stricter than that applied when a measure is deemed discriminatory. The "clearly excessive" requirement precludes this possibility, as does the fact that discriminatory measures, by virtue of the fact that they are discriminatory, are regarded with greater suspicion.
Wal-Mart, in order to satisfy the "clearly excessive" standard, must contend that the purpose being served by the fiscal criteria-the protection of the financial condition of local governments-does not justify the burden to interstate commerce imposed by such a direct limit on market competition. Courts are likely to be wary when it appears that competition is being suppressed. In H.P. Hood & Sons, Inc. v. Du Mond, 250 a case decided before the development of the twotiered approach to dormant Commerce Clause questions, the Supreme Court addressed New York's denial of H.P. Hood & Sons' application for a license to expand its milk distribution facilities in the state. 251 New York contended both that farmers in the area were already adequately served by existing facilities and that unregulated competition would reduce the milk received at existing plants. 252 The Court, while recognizing that regulation of the dairy industry was connected to the public health and welfare, struck down the denial, stating: "[T]he state may not use its admitted powers to protect the health and safety of its people as a basis for suppressing competi- If a legitimate local purpose is found, then the question becomes one of degree. And the extent of the burden that will be tolerated will of course depend on the nature of the local interest involved, and on whether it could be promoted as well with a lesser impact on interstate activities. tion." 253 Wal-Mart would argue that limiting the market is especially unsavory when it is not the public health or safety at stake but the public pocketbook.
Id. (emphasis added
Yet it seems clear here that competition is being suppressed, if at all, not to benefit private local interests (as appeared to be the case in Hood) but to further the stated and legitimate purpose of the fiscal criteria. Additionally, unlike the measure at issue in Hood, the fiscal criteria do not impede or limit the flow of goods, but merely regulate the way in which business is conducted. 254 The fact that they have the effect of limiting competition does not, then, by itself make the burden to interstate commerce excessive.
Wal-Mart would thus be forced to argue that the burden to itself (and to other large retailers who might potentially do business in Vermont) is excessively large when compared with the amount of money local governments might lose if the new store were constructed. But a burden to Wal-Mart is not the same thing as a burden to interstate commerce, and preventing an entity from doing business in a certain way is not the same thing as preventing it from doing business at all. It seems highly unlikely that a court, when the balance is struck, would find that any burden to interstate commerce from the indirect limitations imposed by Act 250's fiscal criteria and their interpretation clearly exceeds the numerous (and not purely financial) local benefits flowing from a careful application of those criteria.
It is in fact difficult to imagine a situation in which a growthmanagement statute, without being discriminatory, would be so ineffective at accomplishing its purpose, and so burdensome to interstate commerce, that it would be invalidated by a court under the balancing test of Pike. Any dormant Commerce Clause review of a growthmanagement statute would have to take into account not only a state's interest in protecting the property tax bases of its local governments but also its very legitimate, and very weighty, interest in ensuring that its lands are used in a manner that is beneficial, in tangible and intangible ways, to the people of the state. mant Commerce Clause challenge to the fiscal criterion of Vermont's Act 250 and to the consideration under them of market competition would, and should, fail.
255 Growth control and growth-management measures are attempts to address the myriad problems associated with development in late-twentieth-century America. Such problems are not limited to the demise of small towns but also include, traffic congestion, pollution, the decline of city centers, strains on infrastructure, and a declining sense of community. These problems are certainly not exclusively the result of unrestrained commercial growth but have a lot to do as well with the American view of property rights, the pervasive use of zoning, the tax system and the incentives it creates, and a host of other factors. State and local governments are unable to address all of these causes, but they are able to address, in some fashion, their effects. Growth control measures are one attempt to do so, and while they must not violate the Constitution, it would be unfortunate if that Constitution, including the dormant Commerce Clause, were interpreted to excessively limit the already limited powers of state and local governments to address the problems those governments will increasingly be forced to confront. 255 . As for Wal-Mart, it has very little to worry about. Along with other developers, it is protected by its ability to garner local support (because, as noted, the benefits of development are often concentrated while the costs are scattered) and influence over the local political process that leads to the enactment of most growth control measures in the first place (at present, only nine states have growth management statutes, see supra note 21). St. Albans itself supported the construction of a Wal-Mart, and there is little doubt that the giant retailer will continue to have a steady supply of towns all too willing to welcome it into their "neighborhoods."
